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Statutes Involved 


Section 241(a) (2) of the Immigration and Nationality Act of 
1952, as amended [8 U.S.C. 1251 (a) (2)]: 


Sec. 241. (a) Any alien in the United States 

(including an alien crewman) shall, upon the 

order of the Attorney General, be deported who--- 
(2) entered the United States without inspec- 
tion or at any time or place other than as 
designated by the Attorney General or is in 
the United States in violation of this Act 
Or in violation of any other law of the 
United States; 


Section 244(a) of the Immigration and Nationality Act of 


1952, as amended [8 U.S.C. 1254(a)]: 
Sec. 244.(a) As hereinafter prescribed ir this 
section, the Attorney General may, in his discre- 
tion, suspend deportation and adjust the status to 
that of an alien lawfully admitted for permanent 
residence, in the case of an alien who applies to 
the Attcrney General for suspension of deportation 
and -- 
(1) is deportable under any law of the United 
States except the provisions specified in para- 
graph (2) of this subsection; has been physically 
present in the United States for a continuous 
>» 2 period of not less than seven years immediately 
preceding the date of such application, and 
proves that during all of such period he was 
and is a person of good moral character: and 
is a person whose deportation would, in the 
opinion of the Attorney General, result in 
extreme hardship to the alien or to his spouse, 
parent, Or child, who is’ a citizen of the United 
States or an alien lawfully admitted for perma- 
nent residence; or 
(2) is deportable under paragraphs (4), (5), (6), 
CF) ADEE 052) 024) 125) C16) (27), of: (18) of 
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section 241(a); has been physically present 
in the United States for a continuous period 
of not less than 10 years immediately follow- 
ing the commission of an act, or the assump- 
tion of a status, constituting a ground for 
deportation, and proves that during all of 
such period he has been and is a person of 
good moral character; and is a person whose 
deportation would, in the opinion of the 
Attorney Generai, result in exceptional and 
extremely unusual hardship to the alien or 
to his spouse, parent, or child, who is a 
citizen of the United States or an alien 
lawfully admitted for permanent residence. 


Section 244(e) of the Immigration and Nationality Act of 


as amended [8 U.S.C. 1254(e)]: 


(e) The Attorney General may, in his discretion, 
permit any alien under deportation proceedings, 
other than an alien within the provisions of 
paragrapn (4) ,(5),(5),.(7), (11) ,(12), (14), 15), 
(16),(17), or (18) of section 241(a) (and also 

any alien within the purview of such paragraphs 

if he is also within the provisions of paragraph 
(2) of subsection (a) of this section), to depart 
voluntarily from the United States at his own 
expense in lieu of deportation if such alien shall 
establish to the satisfaction of the Attorney 
General that he is, and has been, a person of good 
moral character for at least five years immediately 
preceding his application for voluntary departure 
under this subsection. 


Statement of the Issues Presented for 
SS NE DE 4 Ssues FY. 


Review 


Whether or not the Board of Immigration Appeals' 
refusal to reopen deportation proceedings to permit the 
petitioner to apply for suspension of deportation was an 


abuse of discretion. 


Statement of the Case 


The petitioner is a 27-year-old native and citizen 


of Belize, formerly British Honduras. She enter«=:." the United 


States in October 1968, as a temporary visitor for pleasure 


and has been physically present in this country since that 
time. On February 28, 1970, the petitioner married Kenneth 
Wiiliams, a lawful permanent resident of the United States. 
On March 31, 1970, the petitioner and her husband had a 
child, Sheldon Dean Williams, born in Amityville, New York. 
The petitioner and her husband were divorced on October 30, 
1974, in the Supreme Court of the State of New York, County 
Of Suffolk. Custody of their United States citizei: child 
was awarded to the petitioner and they now reside in Amity- 
ville, New York. (Appendix p.44) 

An Order to Show Cause in deportation proceedings 
was issued on August 5, 1974, charging the petitioner with 
being a deportable alien on the grounds that she had remained 
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in the United States longer than permitted without authority. 
(Appendix p.56) At a hearing before an Immigration Judge on 
August 16, 1974, the petitioner conceded deportability and, 

in view of her good moral character, was granted voluntary 
departure in lieu of deportation for a period of four months, 
subject to any extension that might be granted by the District 
Director. (Appendix p.49, transcript at p.50) 

On December 13, 1974, prior to the expiration of 
the petitioner's voluntary departure status, an application 
was made to the District Director to extend Said status in 
view of her equities in the United States and approaching 
eligibility to apply for Suspension of deportation. 

(Appendix p.42) The request wags denied by the District 
Director on December 30, 1974. (Appendix p.41) A warrant 

of deportaticn was issued on January 13, 1975. The petitioner, 
subsequently, was requested to Surrender for deportation on 
April 21, 1975; 

On April 11, 1975, the petitioner submitted a motion 
to reopen deportation proceedings and a request for a stay of 
deportation. (Appendix p.40) On the same day, the District 
Director administratively denied the application (Appendix 
p.39) and referred the matter to the Trial Attorneys for 


presentation to an Immigration Judge. By April 16, 1975, no 


ui 


action was taken by an Immigration Judge on the motion to 
reopen proceedings. In view of the fact that submission of 
such a motion does not operate to stay deportation, a de- 
claratory judgment action was instituted in the United 

States District Court for the Southern Distr’=t of New York 
seeking an order restraining the District Director from 
incarcerating or deporting the petitioner prior to considera- 
tion of her request for suspension of deportation. 

On Friday, April 18, 1975, the last business day 
prior to the scheduled surrender for deportation, the 
Immigration Judge considered the petitioner's motion to 
reopen deportation proceedings. (Transcript, appendix p. 
29) At 2:00 p.m. on that date the Immigration Judge denied 
the motion. (Appendix p.27) Although that decision was 
appealable to the Board of Immigration Appeals, the 
Immigration Judge refused to stay deportation. (Appendix 
p.38) The facts were then telephonically communicated to 
the Board of Immigration Appeals along with a request for 
a stay of deportation. When it became obvious that no 
decision would be made that da¥, an application for an 
order to show cause was submitted to the District Court. 


That application was signed at 4:45 p.m. On consent of the 
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government and provided for a stay of deportation and a 
hearing on April 28, 1975. (Appendix p.22) It was 
subsequently stipulated by the parties that the deportation 
of the petitioner would be stayed pending a final determina- 
tion by the Board of Immigration Appeals in the matter of 
her motion to reopen deportation proceedings. The order 

to show cause was withdrawn. (Appendix p.21) On July 8, 
1975, the Board of Immigration Appeals dismissed the 
petitioner's appeal from the Immigration Judge's decision 
denying a stay of deportation and reinstatement of voluntary 
departure status. (Appendix p.12) 

For the next several months no further action was 
taken by the District Director to enforce the petitioner's 
departure. On October 6, 1975, the petitioner moved to 
reopen deportation proceedings for the purpose of permitting 
her to apply for suspension of deportation. The Board of 
Immigration Appeals, on cicuaine 30, 1975, denied the motion. 
(Appendix p.1) The petitioner now seeks review of that 


order by the Board of Immigration Ap, als. 


Argument 


Point ff 


The petitioner has established by incontro- 
vertible evidence her statutory eligibility 
for suspension of deportacion pursuant to 
Section 244(a)(1) of the Immigration and 
Nationality Act, as amended iS U.S.C. 5254 
(a) (1)]. 


The petitioner, at her deportation hearing, conceded 
deportability under Section 241(a)(2) of the Immigration and 
Nationality Act, (hereinafter the “Act") as amended, [8 U.S.C. 
1251(a)(2)), as an overstay temporary visitor. (Text of 
statute at p.2, see also Order to Show Cause at appendix 
p.56.) She is not and has never been Charged with being de- 
portable under any of the paragraphs listed in Section 
244(a) (2) of the Act. (Section 244(a) is set forth at 
pages 2 and 3.) It is, therefore, necessary for the pe- 
titioner to establish seven years of continuous physical 
presence, good moral character, extreme hardship, and the 
unavailability of an immigrant visa in order to be statutorily 
eligible for suspension of deportation. 

It is undisputed by the respondent that the pe- 
titioner has been continuously physically present in the 


United States since October 1968, a period of time in excess 


of seven years. 


No evidence whatsoever was introduced at her 


deportation hearing (transcript at appendix p.50) to es- 


tablish that the petitioner is other than a Person of good 


moral character. At that time, she was 


Granted voluntary 


departure in lieu « 


«< 


deportation pursuant to Section 44 (e) 


Of the Act [8 U.S.C, 1254 (e) } (reproduced at Page 3). 


Voluntary departure under that 


ti 


section of statute may only 


be 


granted to an alien who has established good mora] 


Character for at least Five years 


y immediately preceding 


the application therefor. The petitioner has never been 


convicted or charged with any crime. (See appendix Beil 


h 


Or good conduct certifidate dated August 5, 1975, by th 


Police 


Ww 


Department, County of Suffolk, New York.) ZG is 


undisputed that the petitioner is a person Of good moral] 


character. 


The deportation of the petitioner would causée 


an extreme hardship both to her and to her six-year-old 


United States citizen child. There is no dispute as to 


the citizenship status of the child despite his alien 


parentage. See 


Perkins v. Eig, 3207 U.S. 3325 (1939). The 


Supreme Court, in an Opinion by Chief Justice Hughes, held: 


On her birth in New York, the plaintiff 
became a citizen of the United States. 


one 
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As at birth she be-‘ame a citizen of the 
United States, that citizenship must } 
aeemed to continue unless she has been 
deprived of it through the operation f 

a treaty or congressional enactment or 

by her voluntary action in conformity with 
applicable legal principles. 


It has never been suggested that the petitioner 
child is anything other than a citizen of the United State: 


See also United States ex rel. Hintopoulos v. 


353 U.S. 72 (1957); United St-tes v. Wong Kim Ark, 169 U.S. 


649 (1898). In Wong Kim Ark, the Supreme Court heid: 
wee ea OLR t 


But citizenship by birth is established by 
r 
> 


the mere fact of birth under the circum- 


tances defined in the Constitution. Every 
person born in the United States, and ub- 
ject to the jurisdiction thereof become 
at once a citizen of the United State: 

The Supreme Court of the State of New York, County 
of Suffolk, on October 30, 1974, awarded custody of the 
petitioner's child, Sheldon Dean Williams, to the petitioner 
(Appendix p.44) Pursuant to said decre: the child' father 
was awarded visitation rights. 

It is clear that removal of the petitioner's child 
to Belize would effectively sever the ties between the child 
and his natural father. It is not reasonable to suggest 
that the petitioner depart from the United States and leave 


her child with his fatner. The Supreme Court of the State 


of New York has already determined that the best interests 


LO. 


Child would be served by awarding 
Deportation of the petitioner wou 
result in the de facto deportation of 


Citizen child. See Aalunc Vv. Marshall, 


(Sth c » 29 72)'9 Gonzalez-Cueva: Ve 


In addition, removal Of the 


from the United States would i1isrupt his education, sepa- 
rate him from all of his friends and subject 
Cropical environment in an economically depres 

f the petitioner had been born in one f the 
independent countries of the Western Hemisphere, it might 
reasonably be expected she could return to the United State: 


Within two or three years. However, her birth in British 


Honduras, a Sub-quota area, effectively precludes her return 


to the United States until after her child's 2]st birthday. 


“< 


Under present immigration law and regu’at 10n, it does not 
appear that an immigrant visa will be available for th 
petitioner for at least fifteen years, 

Deportation of the petitioner will strip her 
citizen child of his right to remain in the country of his 


Ale 


birth for the duration of his minority. The petitioner does 


not possess any particular employment skills with the resul- 
tant liklihood that she and her Child would suffer economic 
ruination in Belize. 

The (petitioner) \thus, /iis-t5 compliance with all 


of the statutory requirements for Suspension of deportation. 


POUnt (20 


The petitioner is worthy of the favorable 

exercise of discretion by the Attorney 

General. Failure to exercise discretion 

favorably is inconsistant with prior 

holdings of the Immigration Service and 

of the Congress. 

Evidence has been presented and is not controverted 
to the effect that the petitioner is a person of good moral 
character and is without a record \of criminal activity. (She 
has an outstanding equity in the United States in the form 
of a child who would suffer extreme hardship in the event of 
deportation. The petitioner has held steady employment and 
has a good record with respect to the payment of taxes. She 
has never done anything to abuse the body politic of the 
United States. Her whereabouts have been known to the 


Immigration Service and were it not for matrimonial differ- 


Lig 


ences betw2en the petitioner and her former husband, she 
would have long ago achieved permanent resident status. 

Since suspension of deportation, by statute, is 
granted as a matter of discretion, the Attorney General must 
be allowed wide latitude. However, the Immigration Service 
Strives for “Uniformity of Decisions" and under the doctrine 
of stare decisis, must not be allowed to totally abandon 
precedent. | 

Administrative decisions regarding applications 
for suspension of deportation which are granted are not 
generally published. A clearer picture of the standards 
required to permit the favorable exercise of discretion 
may be had by examining instances where such discretion has 
been refused. These include membership in subversive 
associations or participation in such activities, see: 
Kaloudis v. Shaughnessy, 180 F.2d 489 (2d Cir. 1950): 

James v. Shaughnessy, 202 F.2d 519 (2d Cir. 1953); Kimm 

v. Rosenberg, 363 US 405 (1960) (refusal to answer question 

as to Communist Party membership justified denial), criminal 
activities or convictions, see: Weddeke v. Watkins, 166 F.2d 
369 (2d Cir, 1948), cert. den. 333. US 876; Adel v. Shaughnessy, 
183 F.2d 37). {24 Cir. 1950) 4 In the Matter of P--, 5 I&N Dec. 
651 (BIA, 1954), deliberate violations or evasions of 


ss 


immigration laws where there are no outstanding equities, 


see: In the Matter of H-- C--, 5 I&N Dec. 212 (BIA, 1953); 
In the Matter of M-- L--, 5 I&N Dec. 214 (BIA, 1953); an 
the Matter of W-- Y-- L--, 5 I&N Dec. 637 (BIA, 1954); 
Matter of C-~, 7 I&N Dec. 608 (BIA, 1957); LoDuca v. Neelly, 


ela. §.20.1461 (7th Cir, 2954). 


It is clear that the adverse factors which led to 


¥% 


a declination of the favorable exercise of discretion in the 
ay \.| above matters are absent in the situation at hand. 

The Matter of Erodita Agard (Decision of Special 
Inquiry Officer, New York, New York, March 19, 1973), an 
unpublished grant of suspension of deportation, closely 
parallels the petitioner's situation. Erodita Agard and 
Marilyn Ina Williams were both born in Belize. They are of 
Similar age and both established good moral characte. anc 
favorable employment records, without particular Salleh Sig 
Agard was the widow of a United States citizen and had two 
young children. Williams is the divorcee of a lawful 
permanent resident with one yound child. The Agard decision 
(reproduced in its entirety at appendix, p. 57) includes the 
following paragraph with respect to hardship: 

Respondent asserts that if required to leave 


the United States extreme hardship would ensue 


to her and the two United States citizen 
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children. She states the children would 
have to accompany her to British Honduras 
and that they would then lose the advantage 
of an American education and upbringing. 
Respondent states additionally the loss of 
the freedoms, opportunities and the democ- 
racy existing here would be a most serious 
deprivation both to them and her. Moreover, 
outside the United Staves respondent could 
not within the reasonably forseeable future 
obtain an immigrant visa because unable to 
procure the Labor certitication called for 
by Section 212(a) (14) of the Immigration 
and Nationality Act. Requiring the de- 
parture of respondent, widow of a G.I. and 
mother of two citizen children, would be an 
extreme hardship both for her and those 
children. 


The hardship factors in both cases are similar. 
Agard had two children - Williams has only one. However, 
there is the additional hardship factor in favor of 
Williams that removal of the child also would sever ties 
between him and his father. Pursuant to Section 244 of 
the Act, the matter of Agard was duly referred to the 
Congress. There was no adverse action taken by the Congress 
with the result that Agard was granted permanent residence. 
Matter of Agard establishes that the qualitative factors 
present in Williams are within the range contemplated by 
the Congress for a grant of suspension of deportation. 

The petitioner herein has never even had a hearing 
on her request for suspension of deportation. The Board 


of Immigration Appeals is seeking to dismiss this matter 


LS. 


without considering its merits. That is an abuse of 


discretion. 


Point. Tit 


Each and every statement and citation by 

the Board of Immigration Appeals in support 

of its decision of December 30, 1975, 

denying the motion to reopen deportation 

proceedings is either erroneous or 

inappropriate. 

The Board of Immigration Appeals in denying the 
motion by the petitioner to reopen deportation proceedings 
states: 

Although the respondent has at last achieved 

the minimum period of physical presence re- 

quired for suspension under section 244(a) (1), 


this factor, by itself, is insufficient €o 
warrant reopening. 


The Board goes on to cite Matter of Sipus, 
Interim Decision 2172 (BIA, 1972) and Matter of Lam, 
Interim Decision 2136 (BIA, 1972). The citation of those 
two decisions in the context of the preceding language of 
the Board makes clear the significance of the words of 
limitation “by itself" quoted above. The conclusion 
arrived at is that mere attainment of seven years of 
physical presence without any other equities does not 


warrant reopening. 


The Sipus decision (reproduced at appendix, p.62) 


concerns itself with a movant from the Philippines whose 
husband and five children appear to be residing in her home 
country. The Board notes with respect to hardship that 
deportation 


far from causing extreme hardship by separating 
her from her family, would serve to reunite he: 
with them. 


The Board, in Sipus was also critical of the motion 
to reopen proceedings |} ause it was “singularly lacking in 
factual detad-t™ 2 The Board also stated: 


Since she can now establish the minimum re- 
quired period of physical presence, we would 
Ordinarily reopen and remand if her motion 


papers made out a prima facie case for re- 
opening in other regards. (Emphasis supplied) 


the movant merely stated that the 


In Sipus, 


respondent was statutorily eligible for suspension of 


deportation and that "counsel is prepared to present the 


necessary evidence at the time of hearing". The petitioner' 


>) 


motion herein went to considerable detail with respect to the 


hardship factors and was amply supported by documentation. 


The Lam decision concerned itself with an applicant 


who appeared to have no equities in the United States and who 


was criticized for having used dilatory procedures in order 


to "eke out the minimum period of seven years' physical 


ta 


1 
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presence." The Board concluded: 


Where, as here, an alien manages to stave 
off deportation and accrue the minimum 
statutory period of physical presence only 
i by resort to such obviously dilatory tac- 
tics, in the absence of other compellina 
circumstances sufficient to counterbalance 
Such an adverse factor we are warranted in 


denying a motion to reopen purely as a 


matter of discretion. (Emphasis supplied) 


4 


The instant petition presents "other compelling 


circumstances" in the form of a Six-year-old United States 


citizen child in danger of being uprooted from home, friends 


’ 


school, and his father, and forced to exist in a hostile 


, 


debilitative and economically depressed environment - 


banished from the United States of America in which country 


he is entitled to reside by virtue of his citizenship. 
Sipus and Lam should not be permitted to justify adverse 
action in this matter. 

The Board continues, in. the decision of December 
30, 1975, by claiming: 

The respondent has failed to make a prima 


facie showing of the "extreme hardship" re- 
quired under section 244(a) (1). 


That statement appears to be absurd. It has al- 


ready been demonstrated by Agard that similar equities have 


led to a grant of suspension of deportation with the acqui- 


escence of the Congress. 


The Black's Law Dictionary definition of “Prima Facie" is: 


At first sight; on the first appearance; 

on the face of it; so far as can be judged 

from the first disclosure; presumably; a 

fact presumed to be true unless disproved 

by some evidence to the contrary.... 
Considering the allegations of hardship made with respect 


to the fate of the child Sheldon Dean Williams, the Board's 


finding is beyond comprehension. 


Conclusion 


The petitioner, who has lived a law abiding, decent, 


and respectable life in the United States for more than seven 
years, and whose deportation would result in extreme hardship 
to both herself and her six-year-old United States citizen 
child, should not be deported. She is Statutorily eligible 
for suspension of deportation and is worthy of the favorable 
excercise of discretion by the Attorney General. The Board 
of Immigration Appeals erroneously seeks to deprive the 
petitioner of an opportunity to apply for suspension of 
deportation. The Board of Immigration Appeals should be 
directed to remand this matter back to an Immigration Judge 
for consideration of an application for suspension of 


deportation. 


